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Abstract
In Pakistan, the proportion of Persons with Disabilities (PWDs) has
significantly risen. This weaker section of society was habitually
neglected, exposed to discrimination, put to legal violations, and
banned from practically all advanced vocations while disregarding
their other abilities for participation in the routine affairs of life. There
was no dynamic legislative framework in place and no forward-
thinking research to defend the rights of these PWDs in Pakistan. The
problems that PWDs are now experiencing appear to be caused by
excessive social, physical, and attitudinal action or inaction on the part
of society. Therefore, it is essential that Pakistan's present laws be
evaluated from the perspective of international human rights treaties
and that administrative measures be put into place at the national level
to eliminate the exploitation faced by PWDs. After ratifying the
United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD), Pakistan has built a legislative framework for PWDs,
but its efficacy remains unexplored. The article will thoroughly discuss
the framework and its efficacy. In discussing PWDs' rights under the
UNCRPD, the article emphasizes the active fundamental liberties that
PWDs enjoy. The study will also discuss PWDs' challenges in
Pakistan and the subtle bias that impedes their advancement.

ool 115


http://www.alqamarjournal.com/

A Critical Appraisal of Disability Laws in Islamic Republic of Pakistan

Ultimately, it will offer suggestions for improving legislation and

implementation mechanisms to advance the welfare of PWDs in

Pakistan.
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Introduction
It has been more than ten years since the World Health Organization (WHO)
and the World Bank (WB), in a joint venture, released the World Report on
Disability, which disclosed that about one billion people worldwide are
suffering from one or the other form of disability. Almost 200 million of them
had severe functional limitations'. Presently, 1.3 billion people in the world or
16% population, are thought to be suffering from impairment of one or the
other kind, and this figure is increasing day by day due to population growth.”
The United Nations (UN) Charter’ and the proclamation made by the
Universal Declaration of Human Rights (UDHR)*, along with its two
Covenants® and two additional Optional Protocols®, all of which have global
applicability, does not particularly address the preservation of rights of PWDs’.
However, the implementation Committees of the two Covenants, the ICCPR®
and the ICESCR,” have clarified the position of PWDs by holding their rights

as included in these international documents.™

Generally speaking, such
inclusion has made them a protected class about social security and preventative
health policies."” This understanding allowed PWDs to secure their rights in
one way or another under the protection of the UN human rights treaties
created under the UDHR, which acts as a standard for the human rights
framework.” The UN ratified five further international treaties to safeguard
the rights of various groups of people. However, except for CRC, none of these
international human rights treaties explicitly or directly recognized or protected
the rights of PWDs."

Legal Framework at the International Level

The United Nations passed two resolutions™ in the I1970s that were
particularly noteworthy because they marked the beginning of the transition
from a 'caring' to a 'rights-based' perspective.” The Declaration on the Rights
of Mentally Retarded Persons'® was the very first document that stated that
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PWDs had the same rights as everyone else."” The 'Declaration on the Rights
of Disabled Persons"® was subsequently adopted by the United Nations
General Assembly (GA), which stated that PWDs were entitled to the same
civil and political rights as other members of society.” With the theme 'full
participation and equality', the UN designated 1981 as 'International Year for
PWDs.?* On the advice of experts from member states, the UN developed the
"World Program of Action (WPA)?*' concerning PWDs' to promote the full
involvement of PWDs in the affairs of society for development worldwide.
During "The UN Decade of Disabled Persons',”” the member countries were
urged to carry out the WPA on PWDs. The three main objectives of the WPA
were 'equalizing opportunities, rehabilitation, and prevention' with a mandate
of creating long-term national programs to accomplish the program's goals
domestically.” It was for the very first time that a proposal was given to draft
a convention on the human rights of PWDs.** Accordingly, drafts of the

26 However, the

proposed Convention were presented by Italy*® and Sweden.
proposal failed to fetch the desired outcome. Subsequently, a resolution
affirming the 'Tallinn Guidelines for Action on Human Resources
Development in the Field of Disability'”” was approved by the UNGA. The
fundamental premise of this text was that the human resource development of
PWDs, which has been ignored for too Iong, should be considered a vital tool
to enable PWDs to enjoy their rights and obligations like other members of
society.”

The UNGA adopted the "Principles for the Protection of Persons with Mental
Illness and the Improvement of Mental Health Care,' known as the MI
Principles.”” These principles established standards and procedural protections
to prevent the most severe human rights breaches in institutional settings, such
as inappropriate or incorrect use of physical restraint or forced imprisonment.*
The principles were viewed as a radical change in how the law is perceived to
play its part in this area. Positive treatment and the standard of care were
prioritized almost as highiy as more conventional issues like the right to
liberty.” The UNGA approved the 'Standard Rules on Equalizing
Opportunities for Persons with Disabilities'.*” To ensure that PWDs enjoy the
same rights and duties as others, these Rules required the States to remove

obstacles to facilitate their full inclusion in society. These Rules were drafted
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considering the backdrop of the WPA of 1982 and served as an instrument of
human rights for a decade.’*® Although the Standard Rules were implemented

at the national level under a Special Rapporteur's supervision,* they never
formed part of the treaty and hence were not legally enforceable.*

The World Conference on Human Rights approved the Vienna Declaration
and Program of Action® wherein the PWDs were discussed under "equality,
dignity and tolerance". It was reaffirmed that PWDs are entitled to all the
human rights that others enjoy.”” During the Cairo International Conference
on Population and Development,*® it was recognized that opportunities for
PWDs needed to be equalized. The Conference endorsed objectives like
'creating, enhancing, and developing necessary conditions; ensuring equal
opportunities and dignity' while promoting PWDs' ability to support
themselves; and ensuring the realization of rights and participation in all social,
economic, and cultural life.”” PWDs were specifically mentioned multiple times
in the Copenhagen Declaration on Social Development and the World
Program of Action* at the World Summit for Social Development.*' They
received recognition as the largest community in the globe.* Provisions like
access to rehabilitation, independent living services, assistive technology* and
the promotion of community-based, long-term care services for persons
suffering loss of independence** were also included in the Declaration. The
Fourth World Conference on Women's Platform for Action® outlined specific
areas of concern and emphasized that obstacles to full equality for women may
include matters like disabilities.* In the Beijing Declaration, released following
the Conference, the parties committed to intensify efforts to ensure equal
enjoyment of all human rights and fundamental freedoms for all women and
girls who face multiple barriers to their empowerment and advancement due to
disability.*”

The Declaration on the Rights of People with Disabilities, regarded as a legally
enforceable Declaration, was adopted during a World Summit on Disability in
Beijing.® A Resolution on a 'Comprehensive and integral international
Convention to promote and protect the rights and dignity of PWDs was then
accepted by the GA.* To invite suggestions for implementing mandatory
practices to advance freedoms for PWDs comprehensively, the GA constituted
an Ad-hoc Committee.® The Ad-hoc Committee then mandated a working
group to develop a proposal for a human rights treaty.”" The 'Draft Articles'
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were published by the Working Group® and then were approved by the Adhoc
Committee™ to operationalize the provisions of the seven fundamental
treaties.”* Various organizations advocating for the rights of PWDs expressed
interest in initiating the process and tracking the events that resulted in the
creation of the Convention.” Finally, it was adopted by the UN** with its
Optional Protocol, and it eventually became available for signing on March 30,
2007. It became effective on May 3, 2008. It has 177 parties, including 172
nations and 161 signatories.

Significance of UNCRPD

The UNCRPD has significantly impacted the International Law of Human
Rights and Disability. It was the first human rights Convention signed by the
UN in the twenty-first century. The pace at which it was created and embraced
during its development was remarkable. Hence, it was said to have been the
most quickly ratified ever due to the member nations' astounding response.”” It
is regarded as the culmination of years of persistent UN efforts to clarify how
to recognize PWD rights. It is a UN-approved document that outlines the
procedures that must be taken to enhance the social situation of PWDs.
PWDs were often seen as welfare and charity users rather than people who
could choose their future.”® The CRPD completely altered this idea; nowadays,
PWDs are considered contributing members of society who have the right to
be recognized as right-bearers.” By reiterating that our rights are human rights
and promoting greater observance of those rights, the CRPD® discusses ways

I economic,

to help PWDs to get all human rights, including civil and political,
and social rights.” The CRPD is prominent because it is the first legally
binding document that thoroughly protects PWDs' rights.*® It has not only
mandated that governments should not discriminate against PWDs, but it also
laid out explicitly several actions that States should take to make the
environment PWDs-friendly so that they may experience true equality in

* Human rights legislation has evolved via this treaty from

soclety.
individualistic to more relational concepts of self-hold.®
The medical and social theories of disabﬂity were the two most signiﬁcant ones

that human rights activists have ever explored. Disability—study researchers

created models in the UK and the USA in the 1970s and 1980s. The
UNCRPD has initiated the human rights paradigm of disability. The
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UNCRPD aims to create a paradigm change in disability policy based on a

fresh view of PWDs as human rights subjects. According to the Declaration,
disability cannot be used as a defence for denying or restricting human rights
to PWDs. In practice, the UNCRPD is founded on a novel conception of
disability that is sometimes referred to as a paradigm shift from the medical to
the social model of disability, which goes up to the human rights model.*®
The full enjoyment of human rights by PWDs and their complete equality
before the law must be promoted, protected and ensured by parties to the
Convention. Additionally, it is the first UN human rights document with a
clear sustainable development component. The Convention provides for a
Committee®” which monitors its implementation.

The UNCRPD affirms that these rights apply to PWDs and restates,
strengthens, and expands upon them. The Convention additionally mandated
that PWDs be actively involved in preparing and implementing laws and
policies to implement the crucial decision-making processes through their
representative organizations.*

PWDs continue to experience a disproportionate number of human rights
breaches worldwide, despite current national, regional, and international laws
and other instruments, as well as actions of international organizations and the
efforts of NGOs. It seems a proven truth and is not meant to imply that there
hasn't been any progress. Even though enacting a law does not ensure that it
will be enforced, the tremendous expansion of domestic anti-discrimination
legislation In recent years is quite Optimistic. International organizations,
especially the ILO, have consistently worked to promote equal opportunity and
treatment in the workplace, and these efforts have made significant progress in
reducing the economic and social isolation of PWDs.

The UNCRPD has already strengthened efforts at the national and
international levels to eliminate discrimination against PWDs. The reports
submitted by the State parties to the Committee® reveal this motivation.
Through the Inter-Agency Support Group to the UNCRPD, UN agencies'
progress, individually and collectively, has increased manifolds. Most State
parties have now examined and updated their domestic disability laws and

created national monitoring systems.
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Position in Pakistan

After signing”” UNCRPD and ratification,”” Pakistan has expressed its
willingness to safeguard and promote the full realization of the rights and
freedoms of PWDs. The UNCRPD has been mandated to take necessary
legislative, administrative and policy measures while keeping in mind its
commitments made at national and international levels.

Disability data were last collected during a national census 1998, the Sth
Population and Housing Census, which counted PWDs as 2.38%. Besides this,
no Pakistani national population census has ever included the complete
statistical data gathering of PWDs.”” According to the most recent 6®
Population and Housing Census conducted in 2017, Pakistan has a population
of over 207 million people, of which 31 million people in Pakistan were
anticipated to be living with a disability of one or the other kind.”> The
Constitution of Pakistan, 1973 guarantees social and economic security to all
people, including PWDs.”* After the 18" Constitutional Amendment, all the
Provinces in Pakistan are empowered to legislate over the problems relating to
disabilities and related issues in the light of UNCRPD.

In Pakistan, the institutional care of PWDs was formaﬂy established by "The
Disabled Persons (Employment and Rehabilitation) Ordinance', passed during
the International Year for Disabled Persons” and was meant to aid PWDs in
obtaining jobs in governmental, commercial, and industrial sectors. The
Ordinance does not create special provisions for the welfare of PWDs. Rather
it required that all PWDs seeking employment must be registered with the
Council, which was empowered to make, among other things, policies for the
adequate enforcement of the Ordinance of 1981.7° The law remained in vogue
almost in all the provinces until the 18" Constitutional Amendment,
whereafter all of the provincial governments made their respective laws in the
light of UNCRPD. Punjab is the sole Province that renamed this legislation
amending the Ordinance of 1981.”” The Province of Balochistan, in line with
the provisions of UNCRPD, also legislated on the subject.”® The Balochistan
Act held the Government responsible for ensuring the inclusion of PWDs into
all spheres of life and provided them protection from all abuses, violence or
exploitations etc. The Act further provided legal aid to the victims of violence

9

at public expense. The Province of Sindh first enacted a law,” which was
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repealed with new legislation.® Almost in all respects, this Act is similar to that

of the Balochistan Act, except with the addition of provisions providing for
guardianship (in a limited sense) to a person who can legally make decisions
on behalf of PWDs. The Province of Gilgit Baltistan has also stepped in with
a similar law.*’ However, the Province of Khyber Pakhtunkhwa (KPK)
promulgated a novel legislation®” with additional provisions setting up a
District Disability Board under the Provincial Council to carry out the tasks
that the Council was doing under the Ordinance of 1981. Compared to the
other contemporary laws, the KPK Act appears to cover only a few grounds.™
For employing PWDs, Sindh and Balochistan have fixed the 5% quota,
whereas Punjab and KPK have fixed it at the 3% quota.** One of the major
flaws in all of these laws is the assumption that 2% of Pakistan's population
has impairments, despite the figure being 13.4%. However, it is regrettable that
these laws need to be properly applied.

As a result of rigorous efforts of Non-Governmental Organizations (NGOs)
in Pakistan, a national policy was formulated by the Government and the
private sector to protect the rights of this sizeable portion of our population.
Its main goai 1s to deveiop speciﬁc facilities for the education, training, and
rehabilitation of PWDs.* To put this Policy of 2002 into operation for
PWDs by providing access, participation, and equal opportunity, the Federal
Government developed a National Plan of Action in consultation with

% However, it lacked a proper mechanism for

important stakeholders.
monitoring and implementation. Another Iegisiation aimed to make every
public space accessible to people with disabilities by allocating seats on public
transit and providing wheelchairs and blind people with amenities on
sidewalks.”” The Youth Policy infused in young people a feeling of national
pride, responsible citizenship, interregional peace, the development of well-
rounded individuals, and the abiiity to generate revenue in real life. In the
education sector, a policy was made to realize the State's vision of education,
according to which education is a definite need for personal, social, and
national growth. It should allow each person to realize their full potential.*®
The Government is also dedicated to helping the PWDs in the context of
commerce and business.”” The banking sector gives preferential treatment and
out-of-line assistance to PWDs whenever they want to conduct any banking

transaction or use other financial services provided by the banks.” The banks
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have also been instructed to make preparations, where feasible, to build ramps
at the entrance of current branches and ATM booths to facilitate wheelchair
users and individuals with special needs. Guidelines were issued to the banks
to provide equitable access to visually impaired/ blind persons.” Similarly, the
State Bank of Pakistan announced a concessionary Financing Facility for the
PWDs.”

The PWDs have been provided with several facilities, but the underlying
problem is the honest and dedicated implementation of policies which will
tremendously eliminate the genuine grievances of PWDs. The effective
implementation of such policies can only be possible if the people are trained
to believe that PWDs are not less inferior to ordinary individuals in all the
spheres of human life and that the right to life guaranteed by the Constitution
means to include all aspects that make the life of an individual meaningful.
Judicial Developments

The welfare of Pakistan's PWDs has always been a top priority for the
country's higher courts. In two recent rulings, the Supreme Court of Pakistan
emphasized the need for the Federal and Provincial Governments to employ
every effort to ensure that the country's PWD-related laws are being
aggressively enforced. These rulings might be regarded as ground-breaking for
Pakistan's legislation governing PWDs.

Considering the inaction to implement the legislation, the apex court has
directed the federal and provincial governments to take decisive steps to ensure
equitable and meaningful participation of PWDs in society. Accordingly, the
apex court required the Pakistan Bureau of Statistics to publish and periodically
update statistics for PWDs.” The public officials were also directed to use
more polite phrases for PWDs, such as "persons with disabilities' or "persons
with different abilities', instead of referring to them as 'disabled and mentally
retarded'. The Supreme Court also desired the public to recognize PWDs as
productive individuals and work to eradicate discriminatory barriers to their
well-being.”* As a result, the Pakistan Bureau of Statistics has cited disability
numbers provided by NADRA in compliance with the directives of the
Supreme Court.”

The rights of individual PWDs were also preserved when the Supreme Court
directed to revisit the Pakistan Railway Personnel Manual in the light of the
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tundamental rights and principles of policy as enshrined in the Constitution

and the CRPD, particularly under Article 27, when an employee with visual
impairment to his disadvantage was posted to a lower grade by the Railway.”
Employment of PWDs has been acknowledged as a right with constitutional
values of equality, social justice, and fundamental rights to life, profession, and
non-discrimination. Any law or policy related to PWDs should not be viewed
as charity or mercy. The Supreme Court held that the Disabled Persons
(Employment and Rehabilitation) Ordinance, 1981, required establishments
to employ PWDs at least 3% of their total number of employees. The
disability quota must coexist with the general category of posts, considering the
variety of qualifications, skill sets, and descriptions. It must be applied to all
tiers of posts, including the highest positions. Accordingly, the direction was
given to comply with the provisions of the Ordinance 1981 across all the
institutions.’”’

The constitutional safeguards to seats reserved for PWDs and minorities were
reaffirmed, holding that opening these seats for general quotas is not
permissible. Seats earmarked for minorities or PWDs were held to be retained
and carried forward as their constitutional right. Such allocation must not be
reversed or made available to other citizens.”® As a result, it was directed that
the PPSC must guarantee that the term 'disabled' is not used and that the term'
persons with disabilities' be used instead, following the directions given in
Malik Ubaidullah's case.” Accordingly, it was held that the word 'disabled'
must not be used in job advertisements.

The use of pejorative words such as 'crippled' or 'disabled' was held as seriously
offending the rights of PWDs, thereby infringing the right to life, human
dignity and equality of the persons with disabilities guaranteed under the
Constitution.'” The further ruling of the Supreme Court required the
Provincial Legislature to appropriately consider amending the relevant
provisions of mental health laws to categorize medically recognized mental and
behavioral disorders as reported by WHO through its most recent edition of
the International Classification of Diseases (ICD)."!

Considering the preceding judicial developments and in pursuance of the
mandate given by the UNCRPD, the Federal Government has recently enacted
"The Islamabad Capital Territory Rights of Persons with Disability Act, 2020

which has offered an all-encompassing legal framework for safeguarding and
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advancing the rights of PWDs in the Islamabad Capital Territory. Following
the legal and constitutional mandate, all the Provinces must also update their
respective legislation to extend similar protection to the PWDs in the
provinces.

Conclusion

The preceding study demonstrates that Pakistan, following its international
commitments under the UNCRPD, has taken significant steps to acknowledge
and safeguard the rights of PWDs. Still, the judicial developments have
changed the direction of such legislation towards the right path in a meaningful
and decisive manner. The subsequent steps expressed the country's resolve to
extend social rights to PWDs and have changed the public perception to a
greater extent. However, several aspects of the issue remain unresolved and need
a focus to fetch tangible results to align the current legislation and policies with
international standards and mechanisms. Much ahead needs to be done on the
legal and social front to redress this deprived class of society properly. At this
stage, legislation establishing a legal and institutional framework is essential for
establishing an inclusive society that enables PWDs to participate in all aspects
of social life meaningfully and fully.
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