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Abstract

Preservation of life is one of the five main objectives of Shari'ah.
Preservation of life includes preservation of health too. Every
human being falls ill at some point of life and needs assistance of
medical practitioner. Medicine is an inexact science and can go
wrong. In such cases of mistake, misadventure, negligence and
criminal actions, doctors and patients end up in court of law. It is
pertinent for Muslim doctors, patients and courts to seek the
knowledge about the perspective of Shari’ah regarding practice of
medicine. Shari’ah guides medical practitioners by providing them
general principles for the practice of medicine and enlightens the
patients about their rights. Furthermore, it directs the courts and
doctors about their liability. Medical malpractice law in Shari‘ah
started with the tradition of Prophet: “He who sets himself up,
and undertakes the treatment of others, but had not prepared
himself well for medical practice and as result has caused harm, is

liable.” This tradition and many other guidelines from Quran and
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Sunnah formed the basis of Islamic Law of medical practice.

Muslim Jurists (fugaha) expounded these concepts and guided

medical practitioners about their liabilities in cases of misadventures,

mistakes and negligence. This article aims at exploring the treasure

of Shari’ah regarding the liability of medical practitioners. It argues

that Shari’ah incurs the liability to compensate for the harm caused

due to negligence and mistake while criminal liability is invoked

only in the cases of gross negligence.
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Introduction
According to Islamic Shari‘ah, life and health are the blessings of Allah and
should not be wasted.? Ensuring preservation of life is one of the five
objectives of Shari’ah. For this purpose, Shari‘ah allowed the practice of
medicine and urged people to use it for cure. A Hadith states: “Seek
medical treatment, for Allah has not created any disease but He also
created a remedy for it, except for one disease: old age.”? Medical
Practitioner are bound to be skillful in that art and to use their skill in best
possible manner and don’t cause harm to the patient in any way.
However, unfortunately mistakes, misadventures, negligence and
quackery often happen in this field. Doctors are not absolved of the

liabilities of all these mishap. They are liable to compensate for the harm

2 See: Muhammad Ibn Isma‘il al-Bukhari, Sahih al-Bukhart (Dar Tauq al-Nijah,
1422 H), 8: 88, Hadith no. 6412.

3 Muhammad Ibn ‘Isa al-Tirmidhi, Al-Jami’, (Beirut: Dar al-Gharb al-Islami, 1998),
3, 451, Hadith no: 2038; Aba “Abd Allah Muhammad Ibn Yazid Ibn Majah, Sunan
(Dar Ihya al-Kutub al-‘Ilmiyyah), 2:1137, Hadith no. 3436.
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caused in many cases. Medical malpractice law in Shari‘ah started with the
tradition of Prophet Muhammad which speaks:
1.4l 54 (Blld U8 Cala Ao 2l 15 (0 (o

“He who sets himself up, and undertakes the treatment of

others, but had not prepared himself well for medical

practice and as result has caused harm, is liable.”
This tradition and many other guidelines from Quran and Sunnah
formed the basis of Islamic Law of medical practice. Before going into
details, it deems appropriate to first throw a glance over the general
concept of liability in Shari’ah before computing the liability of doctors.
Concept of Liability in Shart’ah
The concept of “daman” encompasses the details of liability in Shari’ah.
Daman is closer to multiple notions of English Law. It can be considered a
synonym of “surety ship” but it is broader concept than mere surety ship.
Likewise it can be translated as “obligation” but it is wider term than that.
Similarly at times, daman can be translated as “indemnification” too. The

literal meanings of daman are Kafalah (surety ship), Iltizam (obligation), and

4Ibn Majah, Sunan, Hadith no. 1148; Abu ‘Abd al-Rahman Ahmed Ibn Shu‘aib Ali
al-Nasa’i, Sunan (Maktaba al-Matbu‘at al-Islamiyyah, 1986), 8 :52. Hadith no.
4830; Abtu Dawud Sulayman Ibn al-Ashas al- Sijistani, Sunan (Beirut: Dar al-
Kutub al-*Arabi), 18:107, Hadith no. 4830, Hadith declared as Hassan by al-Bani;
Abt ‘Abd Allah Muhammad Ibn ‘Abd Allah al-Hakim al-Nishapari, Al-
Mustadrak ‘ala al-Sahihayn (Beirut: Dar al-Kitab al-‘Ilmiyyah, 1990), 4:263, Hadith
no.7484. Hadith declared as Sahih and al-Dhabi agreed with him; Aba al-Hassan ‘Ali
al-Dar Qutni, Sunan (Beirut; Moassisa al-Risalah, 2004), 4:264, Hadith no. 3438.
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Taghrim (monetary compensation).®> As mentioned earlier, daman covers
multiple related but different concepts. For this reason, several definitions
have been suggested by Muslim jurists for the true meaning of the term
“daman”. Some definitions are as under:
Daman is iltizam (obligation) to restore the damage caused to
the owner by destruction of his property. Similar object
must be returned if it is fungible and value must be paid off
if it is non fungible object.
748 8 & 4 5 e 8 ) Ul e 35 e Sk (el
Daman is Taghrim (monetary compensation) of destroyed
property.
8.l 425 (e § ke (alally
Daman is obligation reflecting the meaning of Surety ship to
guarantee a debt or production of a person.
o Jama) ) R A (8 culf ga Y O e i Y1 ARl B S

9.0y siad (Gl (e (2 5l 4 salan

5Ahmad Ibn Muhammad ‘Ali al-Faytumi, al-Misbah al-munir fi gharib al-sharh al-
kabir (Beirut: Al-Maktabah al-‘Ilmiyyah, n.d), 2 :364.

¢Armed Ibn Muhammad Makkial-Hamawi, Ghamz ‘Uyin al-Basa'ir fi sharh Al-
ashbah wa al-Naza'ir ((Beirut: Dar al-Kutub al-‘Ilmiyyah, 1985), 2 : 6.

’"Muhammad Ibn ‘Ali Ibn Muhammad Showkani, Nail al-Aowtar Sharh Muntaqga
al-Akhbar (Egypt: Dar al-Hadith, 1993), 5 :357.

$Muhammad Ibn Ahmad al-Khatib al-Shirbini, al-Igna‘ fi hal alfaz abi Shuja’
(Beirut: Dar al-Fikr, n.d), 2 :312.

‘Muwafffaq al- Din Aba Muhammad ‘Abd Allah ibn Qudamah al-Maqdisi, Al-
Mughni (Cairo: Maktabah al-Qahirah: 1968), 4 :399.
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Daman is merging of one liability with another in respect of
demand for performance of an obligation.
10, 3300 ) 53l de ) salaal) 423 ) pellal) 423 En
Daman is iltizam (obligation) to pay monetary compensation
for destroyed, usurped, defected and damaged properties
and items.
11,35l 2 5805 i o kg i) a2 Sl Gl
Daman is iltizam (obligation) to pay damages for injury to
life or any bodily organ.
From the above definitions, it is evident that multiple but related concepts
are intertwined in the term Daman. The most relevant notion to the
medical malpractice is the liability to pay monetary compensation for the
damage caused to the patient due to Physician’s treatment. Shari‘ah
requires two conditions to be fulfilled in order to establish daman. There
must be al- ta ‘addi (transgression) or tagsir (negligence); on the part of doer
in order to consider him damin (liable) and as a result of that al- ta‘addi
(transgression) or tagsir (negligence); aggrieved party must have suffered
al-darar (harm). If the injury wasn’t the result of transgression or
negligence, doer will not be liable.’? In the light of these principles, there
will be daman upon a medical practitioner if he transgressed the limits of
his practice i.e. he did which he ought not to do or he didn’t do what he
was supposed to do. In both cases he will be damin if his action or

omission caused harm to the patient.

10Mausu‘ah al-Fighiyyah al-Kuwaitiyyah s.v. Daman.
UMausu‘ah al-Fighiyyah al-Kuwaitiyyah s.v. Daman.
12Dr. Wahbah al-Zuhayli, Nazaryah al-Daman (Damascus: Dar al-Fikr, 2012), 18- 26.
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Liabilities of Medical Practitioners

Muslim jurists dealt with this issue in either of the two ways: They
presented the details about different types of doctors and determined
their liability accordingly; or they listed certain conditions and concluded
that the doctor, who fulfilled these conditions, will not be liable

Imam Ibn al-Qayyim al-Jawziyyah in his book ‘Zad al-Ma‘ad fi Hadyi Khair al-
‘Ibad” presented five different categories of medical practitioners and decided
whether they are damin or not.!3 These classes are summarized below:
Proficient Authorized Doctor (who treated according to the accepted
prevalent methods)

According to the jurists, a doctor will not be liable if a medical practitioner
is proficient in his field and he treated his patient according to the
prevalent accepted method and there was neither transgression nor
negligence, yet patient couldn’t be cured and his condition deteriorated
and complications resulted from his treatment. According to Ibn al-
Qudamah, a proficient doctor is the one who is knowledgeable and
experienced in his field. If he is not that skillful, it will not be permissible
for him to do incisions.*

There is an important discourse in jurisprudence regarding the reason for
discharging the medical practitioner from the liability. Hanafi jurists are of
the opinion that the doctor is assumed to be performing his duty, for
which he was trained, in the manner in which it is usually conducted.

During execution of a duty practitioner is only liable if he is not

13 Muhammad Ibn Aba Bakr ibn al-Qayyim al-Jawziyyah, Zad al-Ma’ad fi Hadyi
Khair al-'Ibad (Beirut: Mu’assasah al-Risalah, 1994), 4:128.
14 Ibn Qudamah, Al-Mughni, 6: 120.
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authorized or if he goes beyond the boundaries and limits of
authorization. There is a Legal Maxim of Shari‘ah: “executing one’s duty
does not entail a guarantee of safety nor success.” Medical treatment is a
necessity, which is very crucially needed by the society. “The consensus is
that there is no liability attached to the consequences of performing one’s
duty so the medical practitioner in charge may not be liable, “by
consensus of all fugaha”15.Sarakhsi in al-Mabsiit said:

If a barber-surgeon lets out blood, or incises an abscess, for

consideration; or if a veterinary worker treats an animal, for a fee;

then if that person or animal dies, the performer is not liable. This

is in contradistinction to the work of a tailor who spoils a dress:

because he was contracted to deliver a piece of work without

defect, which is within human competence. Whereas in the case of

living objects the intervention opens up a door for the soul a

domain which is not under the control of the performer; as it

unleashes elements of nature which may complicate the

procedure The contract of exchange is not applicable where there

can be unforeseeable results to the intervention. So in this

situation the performer is not liable, if he did what he was asked

to do, unless he transgresses or performs without consent but if

someone is asked to circumcise a child and he cuts off the glans,

he is liable, as circumcision (khatan) should be limited to the

prepuceonly. So, by cutting off the glans he has transgressed

whereas he confines himself to the limits of what is required, but

15 Aba Bakr Muhammad Ibn Abu Sahl al-Sarakhasi, Al- Mabsiit (Beirut: Dar al-
Ma’rifah, 1978), 16 :10-11.
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the patient dies because of consequences not within his control
(sirayah) then he is not liable.16

According to Jamhar Jurist (Maliki, Shafi‘i, Hanbali Schools of Thought)
he is free of charge because he was permitted by his patient or his
guardian. He intended to cure the patients, having the competency and
did not transgress or treat negligently.1”

It is narrated that Imam Shafi‘i said that If someone asks another to let his
blood, or to circumcise his son, or to treat his horse, as a result of which
loss occurred, then the situation is as follows: if the person did what is
done by the people in the trade in such circumstances which is considered
beneficial then there is no liability. But if his performance was at variance
with what is the customary practice, then he is liable. As regards the fee, it
is definitely payable if the performance was in accordance with the
methods adopted by those in the field even if there is loss of life or part.
But it has been said that it is even payable to the one whose methods were
not in accordance with what is accepted in the field, although he is still
liable. But the predominant view is that he deserves no fee. Al-Shafi‘1 said,
“All fugaha are unanimous that craftsmen are liable for all the losses
incurred at their hands; but they are all also agreed that this does not
apply, in all cases, to those who deal with animate beings. I find no
explanation for that other than that the living body has its own reaction to

actions.!8 Ibn al-Qayyim as mentioned earlier maintains that a doctor, will

16Sarakhsi, al-Mabsiit, 16: 13-14.

17 Ibn Rushd, Bidayat al-Mujtahid, 4: 200; al-Shafi'i, al-Umm (Beirut: Dar- al
Ma’rifa: 1990), 6 :190 ; Ibn Qudamah al-Maqdisi, AI-Mughni, 5: 398.

18Muhammad Ibn Idris al--Shafii, al-Umm (Beirut: Dar- al-Ma'rifa: 1990), 6 :186-187.
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not be held liable if he is proficient and competent and was neither
negligent nor transgressor, even if the consequence of the treatment was
loss of organ or life.1°
Ignorant Medical Practitioner/Quack
There are multiple Verses in Glorious Quran and many Traditions of
Prophet Muhammad (peace be upon him) that sanctioned the sanctity of
human body and prohibition of causing any damage to it. For Example:
20,6 5 40T 45 28U 5 405 sl W) 8 5 ol 85

.....And do not kill the soul which Allah has forbidden [to be

killed] except by [legal] right. This has He instructed you

that you may use reason."

Likewise Prophet said:

I3 R i o e Aa0AS ala fi &al el &gl y ey Ha

No doubt! Your blood, your properties, and your honor are

sacred to one another like the sanctity of this day of yours,

in this (sacred) town (Mecca) of yours, in this month of

yours.
And there are many Verses in Holy Quran that mandated the redress and
compensation for the undue harm caused to the other person, be it bodily
harm or monetary. For instance:

[ P “.
22, \ehia 4 A0 21 555

¥bn al-Qayyim, Zad al-Ma'ad, 128.
20Al]-an‘am 6:151.

21Bukhari, Sahih, 3: 573.

22 Al-Shira 42:40.
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And the retribution for an evil act is an evil one like it....

And if you punish [an enemy, O believers], punish with an

equivalent of that with which you were harmed.....
If a quack or incompetent medical practitioner makes huge mistake in
treating the patient, he should be punished with severe penalty as human
body is sacred and he violated its sanctity. Following Hadith of Prophet
Muhammad (peace be Upon Him) gave the sufficient indication to the
matter:

20.0pslia 548 s O Calo 4l e} 2l oGl Ga

He who sets himself up, and undertakes the treatment of

others, but had not prepared himself well for medical

practice and as result has caused harm, is liable.
Imam Ibn al-Qayyim said that the messenger of Allah didn’t use the word
“Gh " rather he employed the word “Gaki (w”. Thus, pointing at the
difficulty in doing something and the lack of capability.?> Therefore, any
person who doesn’t have the sufficient knowledge of the field of medicine
comes under this category. Whether he is simply a quack meaning no
regular learning from an accepted institution of medicine or any
professional doctor who do not have the knowledge of that specific field.
For instance a dentist cannot treat cancer or a dermatologist must not
administer anesthesia. Ghazali wrote that Shari’ah only permitted the

practice of medicine on the condition that the doctor is skillful and have

23 Al-Nahl 16: 126
24]bn Majah, Sunan, 2: 1148, Hadith no. 1148; Al-Nasa’i, Sunan , 8: 52. Hadith no. 4830.

%]bn al-Qayyim, Zad al-Ma’ad, 1:103.
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the ability to treat the patients, if these conditions are not fulfilled by the
practitioner, in this situation, the original rule of impermissibility will be
applied. Rule enshrined in this Holy Tradition entails that the quack will
be liable for the harm caused to the patient. Ibn Rushd declares that there
is a consensus of scholars that quack will be liable.?¢ But Ibn al-Qayyim
explicated the rule by dividing them in two types of categories. According
to him, a medical practitioner will be held liable if he pretended himself to
be a competent doctor and the patient, in this illusion, presented himself
to be treated by him and was caused harm. Whereas if the patient knew
that the doctor is a quack and not the competent one, yet he chose to be
treated by him that the medical practitioner will not be held liable.?”

Proficient and Authorized Doctor that Errs or Commits Negligence

The doctor is competent and is authorized by the government and patient
but he committed a mistake. Due to this mistake whatever damage is
caused to the patient, he will be liable to compensate.?® Ibn Qayyim
divided this category into two classes depending upon the mistake they
commit i.e. medical practitioners that causes damage to a healthy organ
instead of treating the sick one. Second is the one who errs in prescribing
the medication. Mistake is the opposite of the correct or right?. It is an

unintended action30. A person intended the action but he didn’t intend to

26 Abu al-Walid Muhammad Ibn Ahmad Ibn Muhammad Ibn Rushd al-Hafid,
Bidayat al-Mujtahid wa Nihayah al-Mugqtasid (Cairo: Dar al-Hadjith, 2004), 1156.
27Tbn al-Qayyim, Zad al-Ma'ad, 129.

2]bn al-Qayyim, Zad al-Ma'ad, 129.

29 [bn Manzur, Lisan al-‘Arab, s.v. Khata

30 Jurjani, Al-Ta‘rifat, s.v. Khata.
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commit a prohibited action. For instance, a person wanted to shoot a bird,
instead it hit a human being. He didn’t intend to hit that human being but
his action missed the original target and instead hit that person.3!
Therefore, a mistake in the context of medical practice is when the doctor
didn’t intend to harm the patient rather harm was caused to the patient by
his unintended action. Either he misdiagnosed the disease or gave the
wrong medicine by mistake. Moreover, it can be due to the negligence. He
may not intend that harm to the patient. But his negligence in
performance of his duty may cause harm to the patient. Mistakes may or
may not be due to the negligence. Muslim jurists have differentiated
between negligence and mistake. If an error took place by medical
practitioner without any negligence then he will not be sinful for it in the
sight of Allah and His Prophet:
32, & e (05 4 il L pA &l (5
There is no blame upon you for that in which you have
erred but [only for] what your hearts intended.
adle 15 & s ((andly daddl il fe 55588 &)
Indeed Allah has excused my people from error, forgetting
things, and what they were forced or compelled to do.
A person is not sinful when he commits any mistake but it doesn’t

eradicate the liability of causing harm to other human beings. A person

31IKamal al-Din Muhammad Ibn Humam al-Din ‘Abd al-Wahid ibn ‘Abd al
Hamid al-Siwasi al-Iskandari, Fath al-Qadir'al a al-Hidayah: Sharh Bidayat al-
Mubtadi, 10: 203.

32Al1-Ahzab 33:5.

3]bn Majah, Sunan, 1: 659, Hadith no. 2043.



Bi-Annual Research Journal
“Al-Qamar”:Vol 2, Issue 2 (July-Dec2019) [109] Liability for Medical Negligence : A Study of Islamic Law

needs to compensate the damage no matter it was intentional or
unintentionally caused. Thus if a competent doctor makes error, he will
not be sinful if he was not negligent but he will be required to
compensate. However if he was negligent and committed the mistake due
to his recklessness, he will be sinful as well as liable to compensate the
damage. Hanafis declare the doctors liable if they deviated from
acknowledged method of medicine or if they commit such a grave mistake
that no other doctor of his caliber would have made.3* Sarakhsi illustrates
such a case in Al- Mabsut, “If someone is asked to circumcise a child and
he cuts off the glans, he is liable, as circumcision (khatan) should be limited
to the prepuce only. So, by cutting off the glans he has transgressed.”3>
Doctors will be held liable if they deviated from guidelines of medicine in
the opinion of Maliki jurists too. For instance, the liability would be
invoked in the cases where he made the patient drink what was not
suitable for him, he decreased the required quantity, he transgressed the
limit or he had the authority for one treatment but he treated for
something else. Ibn Rushd said: “Fuqaha are in agreement that a
practitioner is liable if he errs and cuts the glans with the prepuce. But it is
attributed to Malik that even then he is not liable if he is known to be
proficient in his domain, otherwise he is liable.”3¢ In the viewpoint of
Shafii jurists, doctors will be asked for those mistakes which other doctors

would not have committed if they wanted to cure the patient. For example

3 Zain al-din Ibn Nujaim, Al- Bahr al- Ra’iq Sharh Kanz al- Daga’ig (Dar al-Kitab
al-Islami), 8:33.

35Al-Sarakhasi, Al- Mabsiit, 16: 13.

%]bn Rushd, Bidayah al- Mujtahid, 4: 200.
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a doctor operated a patient who was so weak that he couldn’t have borne
surgery and ultimately died. Shafi't said that if someone asks another to
let his blood, or to circumcise his son, or to treat his horse, as a result of
which loss occurred, then the situation is as follows: if the person did
what is done by the people in the trade in such circumstances which is
considered beneficial then there is no liability. But if his performance was
at variance with what is the customary practice, then he is liable.3” Hanbali
jurists demand to inquire from doctors if they transgress from the place
where they were permitted or treated for which they were not authorized.
According to them, if the practitioner operates without permission and
death ensues, then he will be liable. If the practitioner removes a part
(organ) without permission, and causes death, then he is liable.38
Criminally Negligent Medical Practitioner

Those medical practitioners who behave criminally negligent may have to
redress it by retribution according to some jurists. Fuqaha are not
unanimous in this regard. Hanafi figh makes it mandatory to kill directly
or through an instrument that is meant for killing like sword or shotgun.
If it is achieved through some intermediary means, it will not amount to
killing. To Imam Abu Hanifa it will be compensated through diyyah not
retribution.?®> Ahmed Abdel Aziz broadens the ambit of this scenario and
pictured an instance that can be included in this example and the
punishment thereof. He gave the example of a doctor who was permitted

for a limited simple procedure but transgressed and operated beyond his

37 Al--Shafi'i, al-Umm, 6: 190
3]bn Qudamah, Al-Mughni, 5: 398.
39 Tbn “Abidin, Radd al-Muhtar ‘Ala al-Dur al-Mukhtar(Beirut: Dar al-Fikr, 2006), 6:543.
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permission and as a result cut his vessels or commits a mishap that
claimed the life of patient. Imam Malik was quite reluctant in assuming
that a medical practitioner will intend murder of the patient by treatment
or omission. It is narrated:
Although gisas is due in case of loss of life, it is impossible to be
certain that the crime was intended as this is not what is expected
of medical practitioners nor is it the known behavior amongst
physicians; besides, it is impossible to prove beyond reasonable
doubt. Therefore it should not be treated as murder.4
Imam Shafi't held the strict opinion. According to him criminal negligence
is intentional crime and it should be penalized either by gisis or through
diyyah. He said:
In cases of circumcision if the practitioner removes the
whole penis, an act which is unacceptable by the standards
of his colleagues, then he is kept in custody until the
youngster becomes of age. It is up to the youngster then to
choose between retribution and the full diyyah. On the other
hand if the youngster dies after the injury, then it is up to the
heirs to choose between retribution and the full diyyah.41
The fourth school, that is, Hanbali School of law too holds a strict point of
view. It says: “If the practitioner removes a part (organ) without permission,

and causes death, then he is liable for retribution (gisds or gawad”).42

W0Zurqani, Sharh ‘ald Mukhtasar Khalil vol. 8 (Cairo: Matba’at Mustafa
Muhammad), 117.

#1a]-Shafi'i, al-Umm,6: 82.

2 [bn Qudamah, Al-Mughni, 3:331-332.
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Conclusion

Health is considered a blessing in Islam. Medical practitioners should be
skillful in his field otherwise he would be liable for the harm caused to the
patients due to their mistake and negligence. Muslim Jurists classify
doctors into different categories for the purpose of ascertainment of
liability and the remedy available for the patient. Doctor doesn’t have to
indemnify the patient if he was qualified for the treatment and didn’t
deviate from the standard guidelines whereas he will be liable if the
doctor wasn’t proficient or qualified for the treatment. Negligence and
mistake will lead to monetary compensation while the criminally

negligent doctor may be prosecuted for murder and bodily injuries.



