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Abstract

The Quran and the Sunnah prescribe death punishment for various
offences, such as qatl-e-‘amd, apostasy (including blasphemy by a
Muslim), hirabah when it involves qatl and zina by a muhsan.
Moreover, there are instances of death punishment under the
doctrine of fasad fi ‘l-ard for habitual offenders or when the offence
was committed in a brutal and shocking manner. Muslim jurists
divide these various instances of death punishment into three
categories on the basis of the applicable legal principles. They are:
Qisas, hudud and ta'zlr (also called siyasah). Although qisas and
hudud have some differences in legal consequences, yet they also have
a few common legal consequences, such as the strict standard of
proof, the special relaxations given to the accused (and even to the
convict) and the immutable nature of the punishment. As opposed to
gisas and hudud, the matters related to ta'zlr (or siyasah)
punishment have been left to the Muslim ruler who can prescribe
details keeping in view the objectives, and within the constraints of
the general principles, of Islamic law. Among these various
consequences, the present paper focuses on the mode of execution of
death punishment only.!
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Introduction
For analyzing the Islamic injunctions on the modes of execution of death
punishment, the paper has been divided into two parts: part one gives details
of the various modes of execution of death punishment from the Qur’an and
the Sunnah; while part two explains a few general injunctions of the Qur’an
and the Sunnah which govern this area of law. Finally, the Conclusions have
been recorded.
Specific Instances of Death Punishments in the Qur’an and the Sunnah
There are several instances of death punishment mentioned in the Qur’an and
the Sunnah, such as the punishment of gisas for gar/ amd" and rajm (stoning)
for zina when the culprit is muhsan.’ The Muslim jurists have gone into great
details for elaborating the implications of these injunctions of the Qur’an and
the Sunnah. Some significant aspects of this discourse are analyzed here.
Execution of qisas
As for as the mode of execution of death punishment by way of grsas is
concerned, there are two opinions among Muslim jurists: one, that it must be
done through the use of sword;* and two, that the murderer may be executed
in the same manner in which he committed the murder, unless it involves a
prohibited method, such as causing death by burning at stakes.’> This
difference of opinion is caused by two different sets of traditions on the issue.
Thus, one set of traditions makes it obligatory to use sword in executing the
punishment of gisas:

candl Y a gy

“No qisas except through sword.”

On the other hand, some traditions show that the culprits were given the
punishment in the same manner in which they had committed the offence. A
famous example is that of the people of the ‘Uraynah tribe who had brutally
killed some of the Companions and had also looted the property. When they
were captured, they were blinded, their hands and legs were amputated and
then they were left lying in the scathing heat of the desert till they died.”

Another instance is that of the Jew whose head was crushed by stones in the
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same way as he had done to his victim.® Then, there is the tradition which
prescribes such punishment in a general way:
U8 a (B0 (e 5 i3 (308 (e

“If a person drowns another, we will drown him; if a person

burns another, we will burn him.””

The jurists relying on these traditions also argue from the literal meaning of
gisas which implies similarity in treatment.”” They further argue on the basis
of texts which prescribe inflicting similar pain to the culprit which he
inflicted on the victim:

(ool 2 56 d5ia cal™a o850 L Jhe 1803 g () 5)

“If ye punish, then punish with the like of that wherewith ye

were afflicted. But if ye endure patiently, Veriiy it is better for

the patient.”"!

Finaﬂy, they highlight that one of the purposes of the punishment of qisas 1s
to satisfy the desire for vengeance which is best served if the culprit is given
the same punishment."

The counter-arguments forwarded by the first group of jurists are also
worth consideration. Thus, they point out that “similar” (mithl) treatment is
permitted by law only when it does not violate other rules and principles."
For instance, the law does not allow mithl if keeping within the limits of the
mithl cannot be ensured and there is a possibility that one may exceed those
limits because in such situations it will be transgression which is prohibited
by the Almighty: 5 . N ] Ny
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“Fight in the way of Allah against those who fight against you,

but do not transgress. Lo! Allah loveth not, transgressors.”"*
Moreover, they highlight that the verse prescribing grsas requires similarity
only in the fact that the murderer be killed: ) )
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“O ye who believe! Retaliation is prescribed for you in the

matter of the murdered; the freeman for the freeman, and the

slave for the slave, and the female for the female.”"
The word used here is ‘_;‘J" which is the plural of d:ﬁsﬁ’ the one who has been
killed. Hence, the verse only requires that the murderer be killed. It does not
necessitate that he be killed in the same manner. In other words, gisas does
not mean similar punishment: it only means equal punishment.'
As for the case of the Jew whose head was crushed, these jurists hold, first,
that it was not a case of gar/ amd because the weapon used in killing was not
the one specifically manufactured for killing; and two, that the culprit was a
habitual offender who was given this punishment by way of siyasah to deter
others."” They hold the same position about the tradition which prescribes
the punishment of drowning or burning. They also point out that the
Prophet, peace be on him, later prohibited burning a person by way of
punishment.”® Similarly, in their view, the punishment given to the people of
‘Uraynah was neither hadd nor gisas; rather, it was a siyasah punishment.”
Moreover, these jurists hold that this punishment also involved the element
of murthlah (mutilation) but the Prophet, peace be on him, later prohibited
muthlah?® Hence, even in the 51)/;153]1 punishments, muthlah  stands
prohibited now.
Finally, they hold that decapitation through sword (or some other sharper
tool)* is more in consonance with the spirit of Islamic law and the general
injunctions which obligate perfection (zAsdn) and prohibit transgression
(‘udwan).”
It is worth noting that even those jurists who permit similar punishment by
way of grsas put a proviso here: that similar punishment will not be awarded
if the mode in which the murder was committed is prohibited per se, such as
killing by way of burning has been specifically prohibited by the Prophet,
peace be on him.” Moreover, they hold that the preferred mode for grsas is
decapitation through sword.** In other words, in their view, similarity in

punishment is only permitted, not preferred.
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The net conclusion is that among the jurists there are two approaches about
the mode of executing death punishment by way of gisas:
- That it must be done through sword (or some other sharper tool); and
- That using sword (or another sharper tool) is preferred but it is also
permitted to cause the death of the convict in the same manner in which he
murdered the victim, unless it is a mode which has been specifically
prohibited.
In our humble view, the former position is more in consonance with the spirit
of Islamic law, its general principles and higher objectives. God knows best!
Execution of Rajm (Stoning)
The Prophet, peace be on him, prescribed the punishment of stoning for the
offence of zmna if the culprit was {nufzsan.zs

“Unmarried (male) with unmarried (female): one-hundred

lashes and expulsion for one year; married (male) with married

(female): one-hundred lashes and stoning.”*
It is also mentioned in many traditions that he got this punishment enforced
on some of the culprits who had made confessions about their guilt.
Simﬂarly, there are some instances of the enforcement of this punishment
from the practice of the Rightly-guided Caliphs, God be pleased with them.
From these various traditions (and other related texts and principles) the
jurists derived the mode of execution of this punishment.
An important feature of this mode is that if the offence is proved only by the
confession of the accused and he/she retracts from his/her confession even at
the time of the execution of the punishment, or even when the punishment
has been partly executed, it will become an obstacle in the enforcement of the
punishrnent, or its remaining part. The execution will be stopped there and
then and no retrial shall take place because retraction from confession shall be
deemed a shubhah (doubt) which dissolves the Aadd punishment. The same
rule applies when the convict tries to run away from the spot. The Prophet,

peace be on him, is reported to have rebuked his Companions when they
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informed him that the convict tried to run away but they still continued to
stone him till he died.”’
However, if the guﬂt was proved through testimony of four witnesses,”® he
will not be allowed to run away. However, the witnesses are required to start
stoning him and if any of them retracts from his testimony, the punishment
of stoning will not be executed” Even refusal to start stoning him will
amount to shubhah which will dissolve the punishment of stoning.
In view of all this, it seems reaﬂy strange that Section 17 of the Offence of
Zina (Enforcement of Hudood) Ordinance, 1979, prescribes that “while
stoning is being carried on, he may be shot dead, where upon stoning and
shooting shell be stopped.” This provision violates not only the letter of the
shari’ah but also defeats its purpose.
Execution of Taslib (Crucifixion)
Taslib (crucifixion) is one of the punishments of Arrabah (armed robbery)
prescnbed by the Qur an:
u‘ I =T O3 ‘dyu; CUNRPREN udﬂ‘ 5 W‘}
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“The only reward of those who make war upon Allah and His
messenger and strive after corruption in the land will be that
they will be killed or crucified, or have their hands and feet on
alternate sides cut off, or will be expelled out of the land. Such
will be their degradation in the world, and in the Hereafter,
theirs will be an awful doom.”*
The jurists have gone into great details elaborating various aspects of this
verse, such as the meaning and scope of the offence (mubamba]]/ hirabah), the
nature of the various punishments and their order and the modes of executing
these punishments. We will confine our discussion here to this last issue.
As far as killing is concerned, the jurists generally have the same positions on
it as they have on grsas*’ What about crucifixion? Some of the jurists hold
that he will be killed and then his dead body will be displayed on a cross.”
Others hold that he will be crucified alive and then killed by an arrow.* It
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may be noted that the Hanafi jurists generally hold that crucifixion is not
compulsory and that the ruler may opt for killing without crucifixion.* The
law in Pakistan does not provide for crucifixion.*
For Apostasy and Blasphemy
As per Islamic Injunctions, apostasy is also an offence punishable with death,
unless the apostate repents. Thus, the Qur’an testifies about the punishment
awarded to the apostates among the Bani Isra’il when they worshipped the
calf:
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“And when Moses said unto his people: O my people! Ye have

wronged yourselves by your choosing of the calf (for worship)

so turn in penitence to your Creator, and kill (the guilty)

yourselves. That will be best for you with your Creator and He

will relent toward you. Lo! He is the Relenting, the Merciful.”*
Similarly, the Qur’an warned Muslims of the serious consequences of

apostasy on the Day of]udgment as Weﬂ as m thlS WOI‘IC{
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“Whoso disbelieveth in Allah after his belief save him who is
forced thereto and whose heart is still content with Faith but
whoso findeth ease in disbelief: On them is wrath from Allah.

Theirs will be an awful doom.”?’

@}@&E\ukadﬂ;b}l&ﬁjw uaucémqm}wj}
guﬁxﬂ@_\s» S Azl a5l 55815 Wi
“And whoso becometh a renegade and dieth in his disbelief:
such are they whose works have fallen both in the world and
the Hereafter. Such are rightful owners of the Fire: they will
abide their in.”*
The Prophet, peace be on him, elaborated the meaning of these verses by

prescribing death punishment for apostates in the famous tradition:



Hanging Till Death as the Mode of Execution...

o 5186 430 3y e

“Kill the one who changes his religion 739
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“[Shedding] the blood a Muslim does not become lawful,
except by any of the three acts: life for life, the one who
commits zina when he is muhsan, and the one who abandons
his religion thereby leaving the community.”*
As blasphemy by a Muslim also amounts to apostasy, the Prophet, peace be
on him, prescribed the same punishment for such a blasphemer:
o 518 U Caus (g
“Kill the one who blasphemes against a Prophet.”*!
There are several instances during the lifetime of the Prophet, peace be on
him, when an apostate or a blasphemer was killed, but I could not find a
single incident where the punishment was enforced through any mode other
than decapitation by a sword. Similarly, during the reign of the First Caliph
Abu Bakr, God be pleased with him, the Companions fought a great war
against the apostates and killed those who did not repent. The jurists
conclude that war (gred/) is obligatory against a community of apostates in
much the same way as killing (gat/) is obligatory when an individual Muslim
apostatizes.
For Rebellion
The Qur’an prescribes war agamst rebels in the followmg words:
o gty a8 T 1A0als 181 Gl (e il o)
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“And if two parties of believers fall to fighting, then make
peace between them. And if one party of them doeth wrong to
the other, fight ye that which doeth wrong till it returns unto
the ordinance of Allah; then, if it returns, make peace between

them justly, and act equitably. Lo! Allah loveth the equitable.”*
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The jurists hold that the conduct of the Fourth Caliph ‘Ali, God be pleased
with him, gives the role model in this regard and he is reported to have said:
“I have been ordered to fight those who went out [of the
Muslim community], broke their pledge [of obedience to the
ruler] and thereby committed injustice.”*
Some of the jurists included the punishment of rebellion in Audud, but others
deemed it a sipasah offence because the ruler can pardon the rebels while he
does not have the authority to pardon a Aadd offender.
As far as the mode of punishment is concerned, like apostasy and blasphemy,
it was in the form of gital (against the rebel group) and gat/ (against the
individual rebel in that group), while gar/ was always in the form of
decapitation through sword.
Some of the later rulers developed the practice of displaying the head of the
rebel leader in public places, but the jurists generally disliked it and argued
that Caliph ‘Ali, God be pleased with him, did not do this to any of the
rebels.** However, some of the jurists deemed it permissible if it was meant to
deter the rebels and to compel them to surrender.”” It may also be noted that
once the head of a Christian commander was brought to Caliph Abu Bakr,
God be pleased with him, and he expressed his anger on it. When he was told
that this is a common practice of the Romans and the Persians, he replied:
“We neither follow the practice of the Romans, nor that of the
Persians. The Book [of Allah] and the Report [of the Prophet’s
conduct] suffice us.”
It is also worth noting that the punishment of crucifixion has been used since
antiquities for rebels. Thus, as the Qur’an testified, that the Prophet Yusuf,
peace be on him, (ca. 1900 BC) told one of his companions in jail that he
would be crucified and birds would eat his dead body:
fad s oo salal (81 Lizaid 28T G )
“And as for the other, he will be crucified so that the birds will
eat from his head.”*
Similarly, the Qur'an reports at several places that when the state-

commissioned magicians bowed before Allah and embraced Islam, the

9
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Pharaoh (ca. 1400 BC) threatened them with a punishment that reminds one
of the punishment of hirabah:
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“(Pharaoh) said: Ye put faith in him before I give you leave.

Lo! he is your chief who taught you magic. Now surely, I shall

cut off your hands and your feet alternately, and I shall crucity

you on the trunks of palm trees, and ye shall know for certain

which of us hath sterner and more lasting punishment.”*’
As the Jews also tried to get Prophet ‘Isa, peace be on him, crucified (ca. 30
CE) and this particular punishment was reserved by the Romans for rebels,
some of the modern Biblical scholars think that Jesus, as they call him, might
have tried to lead a rebellion against the Romans.*
It was, therefore, a great achievement by Muslim jurists to confine the offence
of Airabah to a particular situation of armed robbery and, thus, save ordinary
people from the clutches of the despots.*” Some of the later rulers, however,
started the practice of crucifying the rebels and justified it on the same
ground of ‘deterrence.” Their practice, however, does not make a source of
Islamic law. As far as the Sunnah of Caliph ‘Ali, God be pleased with him, is
concerned, I could not find in it a single instance of crucifixion of a rebel.
For Habitual Hudud Offenders
In some traditions of the Prophet, peace be on him, death punishment has
been prescribed for those offenders who would habitually commit a Aadd
offence.®® The Hanafi jurists hold that this death punishment was not
prescribed as Aadd. rather, it was awarded by way of siyasah to rid the society
of the evil of that person who could not otherwise mend his ways.
It may be highlighted here that the word gas/ has been used for death
punishment in these traditions and that is why they imply the same mode of
decapitation through sword.

10
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For Various Forms of Mischief (Fasad)
Similarly, there are traditions in which death punishment was awarded for
certain offences which the jurists include neither in Audud nor in qisas . The
examples of the punishment given to the people of ‘Uraynah and to a Jew
were mentioned earlier.
Another example is that of the punishment for unnatural lust. The
Companions disagreed on the punishment for this offence. Abu Bakr, God be
pleased with him, is reported to have suggested that the culprits must be
burnt alive; ‘Ali, God be pleased with him, was of the opinion that one
hundred lashes would be awarded to the convict if he was unmarried and he
would be stoned if he was married; ‘Abdullah b. al-"Abbas, God be pleased
with him, suggested that the culprits be thrown from a high place and then
stoned; ‘Abdullah b. al-Zubayr, God be pleased with him, was of the opinion
that the convicts be detained in a place where they would die from the smell
of garbage.”
Imam Abu Bakr Muhammad b. Abi Sahl al-Sarakhsi (d. 483 AH/1097 CE),
the great Hanafi jurist, while commenting on this disagreement of the
Companions, comes up with a strong case for Abu Hanifah who considered it
a styasah offence:
The Companions agreed on one point: that this act was not
covered by the term zina, because they were well aware of the
text regarding zma and even then, they disagreed on the
punishment of homosexuality. We cannot say that they
exercised ztthad in the presence of the definitive text (nass).
Hence, their disagreement on the punishment clearly proves
that they agreed that the act did not amount to zma. As
application of the Aadd of zina to an act other than zina is not
allowed, this act remains an offence for which no specific
punishment has been prescribed in the texts. Hence, taZir must
be awarded in this case. The nature and extent of that
punishment is to be determined by the ruler under the doctrine

of siyasah. If the ruler concludes that a particular form of death

11
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punishment should be given in a case, the shariah has given
him the authority to do so.*
It is on the basis of these principles that the Hanafi jurists bring under the
rubric of siyasah the death punishment for the one who habitually commits
anal intercourse with his wife, habitual thieves, magicians and other offenders
who commit widespread fasad in society.*
It may, again, be reminded here that while exercising the sipasah jurisdiction,
the ruler may prescribe death punishment and may adopt a mode of its
execution but he has to do so within the constraints of the general principles
of Islamic law and he has to ensure the protection of the objectives of Islamic
law. It is high time now to turn to some of the general principles of Islamic
law applicable to the issue at hand.
General Islamic Injunctions on Execution of Death Punishment
Apart from the specific injunctions on specific instances of offences
mentioned in the previous part, there are some general injunctions relevant to
the case at bar. These include, inter alia, the obligation of perfection and the
prohibition of transgression. Following are some details.
The Obligation of Perfection (Zhs(in)
The following verse of the Qur'an summarizes the whole of Divine law in the
form of three obligations and three prohibitions:
JLadll e el Sl b Gy haYTy Jall el & G
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“Lo! Allah enjoineth justice and kindness, and giving to
kinsfolk, and forbiddeth lewdness and abomination and
wickedness. He exhorteth you in order that ye may take
heed.”*
The word rhsan from the root A-s-n gives the meanings of beauty,
improvement, goodness, kindness, charity, favor and — above all — perfection.
Thus, another verse mentions three stages through which a believer attains

this stage of perfection:

12
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“There shall be no sin (imputed) unto those who believe and
do good works for what they may have eaten (in the past) when
they guard themselves from evil and believe and do good
works; and again: they guard themselves from evil, and believe;

and once again: they guard themselves from evil, and do (good

deeds) with perfection. Allah loveth those who do (good
deeds) with perfection.”*
The Prophet, peace be on him, explained this meaning of 74san when he said
after elaborating the meaning of 7/man (faith) and Zs/am (submission):
(S 4l o) 5 (55 Al ol Sl ol 3 SIS i) 3 (o Y
“1thsan is when you worship Allah as if you see Him because
even if you do not see Him, He still sees you.”*
Hence, when a person’s faith (imdn) leads him to obey the law (/s/am) and he
performs the act with a deep sense of God-consciousness, he is said to have
done it with perfection (zhsan). It is in this sense that the Prophet, peace be
on him, made it obligatory on Muslims to do with rAsan even the act of
killing:
13l g ¢dlisl) ) gald c?ﬂﬁ M e i S e plal¥) X A&l
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“Allah has made perfection obligatory on everything; hence,
when you kill, kill in the best manner; and when you slaughter
[an animal], slaughter in the best manner; and sharpen your
tool so as to give ease to your sacrificial animal.”*’
He also said that it is an essential part of the Muslim character:
O e gal) ALE Ul Cac) )
“Believers are the most careful among people in the matter of
killing.”*®
As the jurists elaborate, this commandment necessitates adopting those modes

of killing which cause minimum pain to the one who is supposed to be killed.

13
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The Prohibition of Transgression ( Udwan)
This prohibition shows the other side of the coin. Thus, the Qur'an warns
the believers that even while fighting the enemy in the cause of Allah they
must not transgress limits: . | )
ol S ¥ A ) 1583 5 20 call T Ja 3 185

“Fight in the way of Allah against those who fight against you,

but do not transgress. Lo! Allah loveth not, transgressors.”*
“Allah loveth not, transgressor” is the exact opposite of “Allah loveth those
who do (good deeds) with perfection.” This also shows that ihsan
necessitates keeping within the limits prescribed by Allah and not
transgressing them.
Now, ‘transgression’ includes many things, but for the purpose of the case at
bar, two prohibitions are more important. One is the prohibition of causing
death by burning a person alive.”” The Prophet, peace be on him, is reported

to have said:
BN G Y UL ey Y
“Only the Sustainer of fire punishes with fire.”’
The other significant prohibition relates to mutilation of the dead body.
Thus, the Prophet, peace be on him, while dispatching troops for an

expedition gave them many instructions which included the prohibition of

mutilation:

S Y

“And do not mutilate.”®

This instruction was important in the context of wars because the Arabs used
to mutilate the bodies of their adversaries.”* We earlier noted that the
treatment meted out to the people of ‘Uraynah was very harsh. That is why
the Companions report that after this incident the Prophet, peace be on him,
would continuously stress on giving charity and would remind them of the
prohibition from mutilation.

saivall e Usy 5 W) oub el Jle Lo dmy 28 Al Jsm )y L Bl L
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“Whenever the Prophet, peace be on him, would stand to give
us a sermon after mutilating the people of ‘Uraynah, he would
advise us to give charity and would prohibit us from

mutilation.”

When ‘Ali, God be pleased with him, was injured he advised his son Hasan,
God be pleased him, that in the event of his death he must not mutilate the
murderer and then told him:
Sosiall QIS g5 AW e 2 A J gy o6

“The Prophet, peace be on him, prohibited from mutilation

even of a mad dog.”®
Hence, while adopting a mode for execution of death punishment it must be
ensured that these prohibitions are not violated.
Objectives of Death Punishment: Retribution and Deterrence
In part one of this note, we saw that decapitation by sword or some other
sharper tool was the most often used mode of death punishment. This mode
is also in consonance with the general principles of Islamic law examined in
part two of this note. However, in part one we also saw that sometimes
harsher modes (such as stoning or crucifixion) were employed. How these
modes can be explained in this scheme of the things? This question makes it

necessary to have a look at the objective’s punishments in Islamic law.

S. Offence Mode of Death
No. Punishment
I. Qisas Sword
2. Zina by muhsan Stoning
3. Hirl bah involving murder Sword and/or
Crucifixion
4, Apostasy, including blasphemy by a Sword
Muslim
5. Rebellion Sword
6. Habitual offenders in Audud cases Sword
7. Other serious forms of fasad Sword/Harsher modes

15
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In Western jurisprudence, various theories of punishments have been
forwarded by different scholars. These include, inter alia, the theory of
retribution, the theory of deterrence, the theory of reformation and the theory
or prevention and rehabilitation. The fact remains that no single theory can
adequately explain the nature and objectives of punishments in Islamic Jaw.®
However, in the context of death punishment, and more specifically for the
purpose of gi§as, generally the theories of retribution and deterrence are
forwarded.
‘Retribution’ primarily means that the offender is given his deserts, that is to
say, what he rightfully deserves.”” Retribution is based on two assumptions:
that a crime is essentiaﬂy a moral wrong; and that punishment should be
proportionate to guilt. It is moral blameworthiness which makes mens rea an
essential element of crime.®® The Muslim jurists particularly discuss the moral
implications of the offence of gar/ when they examine if expiation (kaffarah)
is obligatory or not. The Qur’an makes it obligatory for gat/ khata”and that
is why the Shafi'i jurists deem it a fortiori obligatory in case of gat/ amd. The
Hanafi jurists do not consider it obligatory for gat/ amd but they hold that
this offence is so heinous that expiation is not enough to wash the guilt.
Imam Sarakhsi explaining this position says:

For the gravity of the offence in murder, our scholars did not

uphold expiation for the murderer, because the threat [of

punishment hereafter| is explicitly stated in the texts and

cannot be alleviated with expiation. The sin in it is too grave to

be atoned through expiation. Further, it is the same whether

gisds has become obligatory in it or not, as in the case of a

father killing his son.””
As far as proportionality to guilt is concerned, the jurists discuss it in the
context of the punishment of gisas in the foﬂowing words:

Qi8as expresses the meaning of equality. In its primary usage it

means following in the tracks [of someone]. Allah Exalted says:

“And she said to the sister of (Moses), ‘Follow him." (qussihr)”

(Qur'an, 2&:11) Following in the tracks of someone (or
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something) amounts to doing exactly the same thing. It s,

therefore, deemed an expression of equality.”
The concept of proportionality is closely linked to two other ideas, namely,
satisfying the desire of vengeance and consideration of the harm done. These
two ideas explain the meaning of justice in the context of gisds. Thus, Imam
Sarakhsi says: “The law has made ¢i8as obligatory by way of vengeance and
cleansing of the breast of the wal/i and the rage that he can give vent to.””" As
for consideration of the harm done, Islamic law has given provisions about
diyat, arsh and daman.
However, retribution alone does not adequately explain the nature and
purposes of death punishment, particularly qudS, unless one also takes into
consideration the aspect of deterrence. It may be noted at the outset that
deterrence is of two kinds: primary and secondary. Primary deterrence (also
called ‘individual’ deterrence) is for the offender himself, while secondary (or
‘general) deterrence is to deter others from committing the same crime.

The idea of primary deterrence is that the offender should be

given such an unpleasant time that, through fear of punishment,

he will never repeat his conduct. In general deterrence, the aim

of punishment 1s to discourage others, who are prone to

commit crime, by the threat of punishment and the example of

the punishment of the offender.”
The Qur’an while prescribing the punishment of gisas, gives the following
significant dictum about the Wisdom of this punishment:

&0 0T T 15085 aliaill 8 i3

“And there is life for you in retaliation, o men of

understanding, so that ye may restrain.””
Commenting on this verse, Imam Sarakhsi says:

In this there are two meanings. First, that there is life in it by

way of deterrence, because a person who intends to kill his

enemy feels deterred when he contemplates that if he kills him

he shall be killed in return. This results in life for both of them.

Second, there is life in it by way of repelling the cause of
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destruction, because one who kills without justification
becomes a threat for the awliya’ of the victim out of fear of
death at their hands. He, therefore, intends to destroy them for
the eradication of this fear. The law, for this reason, enables
them to slay him by way of ¢ids and remove the evil
threatening them. This results in the saving of life of those
living.”
As Nyazee points out, this is secondary deterrence for those contemplating
murder or ‘the would-be-murderers’ because the offender subject to grsas will
no longer exist.” It is this ‘secondary’ or ‘general’ deterrence which may
explain the fact that sometimes harsher modes of death punishment were
employed by the Prophet, peace be on him, and his Companions, God be
pleased with him. Moreover, the purpose of general deterrence was also
achieved by enforcing the punishment in public. The Qur'an explicitly
requires this for the purpose of the punishment of Zz)za: )
5aT o5l A 653 2 o) Al o A4 Lagy L3AG Y 5y
#oe3all G 2l Lgalie 32l
“And let not pity for the twain withhold you from obedience
to Allah, if ye believe in Allah and the Last Day. And let a

party of believers witness their punishment.””®

The Prophet, peace be on him, enforced other Audud punishments as well as
gisas punishments’” in public and that is why the jurists generally hold that it
is necessary to enforce these punishments publicly.

Mode of Execution of Death Punishment in Pakistan

In Pakistan, death punishment has been prescribed for various offences.” In
the context of the present case, death punishment for qat]—z'—amd 1S more
important. It is worth noting that death punishment for gat/-i-amd can be
awarded either as gi$ds under Section 302 (a) or as tazir under Section 302
(b), PPC. There are certain differences in the legal consequences of these two
kinds of death punishment.” However, as far as the mode of executing death

punishment is concerned, it remains the same — hanging till death.*® The same

mode of execution is used for other instances of death punishment and the
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only exception — which we could find — is the offence of zina for which death
punishment is executed in the form of stoning (coupled with shooting).
It was noted above after detailed analysis of the relevant Islamic Injunctions
that the proper mode of the execution of g$as is decapitation through sword
(or some other sharper tool). This is obligatory in the opinion of some jurists
and preferred mode in the opinion of the other jurists who also allow
execution in the same manner in which the crime of murder was committed.
Apart from these two modes of execution, we could not find a jurist allowing
a third mode of execution of ¢isds. Hence, in our humble opinion, at least
for the purpose of the execution of ¢isads (under Section 302 (a), PPC), the
provisions of Section 368, CrPC, prescribing the mode of hanging till death,
are repugnant to Islamic Injunctions.
For the purpose of death punishment awarded as taZir (or siyasah), under
Section 302 (b), PPC, or other provisions, two principles and an exception
were noted above:

- It must cause the least pain (obligation of /Asan);

- It must not result in mutilation (prohibition of udwan); and

- Sometimes a harsher mode may be applied for the purpose general

deterrence.

Conclusions
Whether or not hanging violates the principle of obligation of perfection
(ZhsGn), particularly when it is compared with other modes of execution, is a
matter on which experts 1n the relevant field, such as scientists and doctors,
are in a better position to talk.*’ We will, therefore, leave this issue to them.®
However, it is a matter of common observation that hanging more often than
not causes mutilation. Hence, the principle of prohibition of transgression
(‘udwln) is most certainly violated. The only justification for hanging can be
found in the exception for the purpose of general deterrence. However, it is
also an established principle of law that exceptions must not be generalized.
Hence, hanging may be allowed only in exceptional situations for the purpose
of deterrence, but the way it has been implemented as the only mode of

execution in Pakistan certainly violates the spirit of Islamic law. Even for the
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purpose of deterrence, we personally consider decapitation to be more

appropriate. God knows best!
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